comprehensive look at this new technology. I argue that egg freezing technology, while promising, poses significant legal, economic, and social problems. These require that we tread carefully in embracing this new technology. Certainly, we should not view egg freezing technology as a panacea that obviates the need to address gender inequities that force women into a children-or-career dilemma. I examine this technology through the lens of relational autonomy to understand the context within which women are making the "liberating" choice to freeze their eggs. I argue that physicians should use a heightened standard for informed consent for egg freezing for social reasons, more similar to the Common Rule, which is used for informed consent to research, rather than the typical standard for informed consent to treatment. 17 This will help women who choose egg freezing appreciate the many unknown risks that exist with this technology.
Part I of this article describes the science and statistics related to fertility preservation, and specifically egg freezing. I discuss how egg freezing has evolved from a fertility preservation method for medical patients facing the loss of fertility into an option for all women who may wish to delay fertility. Part II of this article provides an overview of the legal landscape for egg freezing both for medical and non-medical 18 reasons. I highlight the potential importance of informed consent in the egg freezing process, especially in the context of those women who may delay fertility based upon an expectation that their frozen eggs are likely to work when "thawed out," even though that may not be the case. There may be conflicts of interest at play here because fertility clinics stand to benefit financially every time a woman decides to freeze her eggs. In this section, I consider what informed consent for egg freezing may look like and how tort law should play a part in encouraging disclosure of risks related to egg freezing. Part III of the article describes insurance coverage for infertility and egg freezing. In this part, I describe how the popularity of social egg freezing could hinder policy efforts to increase insurance coverage for infertility more generally. In Part When the pre-embryos are approximately three days old and contain eight cells, one of those cells is removed for biopsy to determine if the embryo will develop any genetic disorders. Based on the biopsy results, patients may consider the genetic profiles of the pre-embryos and decide which ones they would like to have implanted. The procedure can cost $18,000 per cycle and screens for over one hundred conditions and almost every known genetic chromosomal defect." Seema Mohapatra, Examining Global Legal Responses to Prenatal Gender Identification and Sex Selection: A Bioethical Analysis, 13 NEV. L.J. 690, 699 (2013) (internal citations omitted). 17 See discussion on the Common Rule, infra note 115 and accompanying text. 18 In this article, I use the term "social egg freezing" or "egg freezing for non-medical reasons" to refer to the situation where women seek to freeze their eggs to avoid future infertility. I use these terms because they are the most common phrases used to describe these situations and not to implicate any normative judgment on individuals who use artificial reproductive technology in this manner. I use "egg freezing for medical reasons" to refer to those who are undergoing medical treatment that may cause infertility and who are freezing their eggs to try to avoid medically-related infertility. Some believe that the term "social" is problematic when contrasted to "medical" because "it downplays the importance of having genuine reproductive options in one's life." Angel Petropanagos, Reproductive "Choice" and Egg Freezing, 156 CANCER TREATMENT & RES. 223 (2010), available at http://www.ncbi.nlm.nih. gov/pmc/articles/PMC3086489. [Vol. 8 IV, I analyze other policy and ethical critiques of social egg freezing. I consider how the lack of insurance coverage for egg freezing determines the population able to take part in egg freezing and how women of color and poor women are less likely to be able to jump on the egg freezing bandwagon. I also discuss the potential negative effects of egg freezing on maternity leave, flexible work policies, and work/life balance. This section also considers how egg freezing contributes to the medicalization of reproduction and other related ethical issues. Finally, I describe how a relational autonomy model is better for the egg freezing context than the individual autonomy construct typically used in informed consent jurisprudence.
I. EGG FREEZING: THE SCIENCE AND THE STATISTICS
In Part I, I will first outline the science of egg freezing and then discuss the costs of egg freezing. Next, I will discuss the two ways egg freezing is being used: as fertility preservation both for women who face medical treatment that may threaten future fertility and for women who choose to delay pregnancy and childbirth for non-medical reasons. Finally, I discuss the scientific risks and benefits of the egg freezing procedure.
A. Fertility Preservation Options for Women
There are only a few fertility preservation techniques available to women and girls that are not currently considered experimental. Females are typically born with a finite number of immature follicles, each containing a single egg, referred to as the "ovarian reserve." 19 At birth, the female baby normally has approximately 1 to 2 million oocytes, the immature follicles comprising the ovarian reserve. That number drops naturally to 200,000-500,000 at puberty, and to a mere 1000 by menopause. 20 This fertility drop is more rapid than previously thought. One study found that the vast majority of women studied had lost 88% of their maximum ovarian reserve by the age of thirty, and 97% by the age of forty. 21 Relatedly, a woman's fertility drops from 86% at age twenty to 52% at age thirty-five, 36% at age forty, and to only 5% at age forty-five. 21 Richard Alleyne, Women Lose 90 Percent of 'Eggs' by 30, THE TELEGRAPH (Jan. 27, 2010, 2:30 AM), http://www.telegraph.co.uk/health/healthnews/7079641/Women-lose-90-percent-of-eggs-by-30.html. 22 Bailey, supra note 6.
Currently, "embryo freezing is the most common and successful method of preserving a woman's fertility." 23 For embryo freezing, however, there needs to be a partner or sperm donor. Thus, for those without a partner, such as single adults and children, such a preservation technique is not available.
In order to freeze embryos, eggs must be extracted, fertilized, frozen, and stored until such time as the woman is prepared to attempt to become pregnant (for example, following cancer treatment) or to implant them into a surrogate. 24 Survival rates per thawed embryo vary considerably, ranging from 35% to 90%. 25 Although there are additional forms of fertility preservation, including ovarian transposition and fertility-sparing surgery, many of these are experimental. 26 Egg freezing is an option that is attractive to those who cannot undergo embryo freezing.
The Egg Freezing Process
The process of egg freezing begins with the woman who is undergoing the procedure "inject[ing] herself with hormones to stimulate multiple egg production," a process that is very similar to harvesting eggs for in vitro fertilization ("IVF"). 27 The hormones women need to inject can have side effects, such as bloating, 28 and most fertility clinics recommend that women avoid exercise and sexual activity during this time. 29 The hormones that women take to produce multiple ova have been associated with ovarian hyperstimulation syndrome, which, although rare, is very serious. 30 Some critics argue that more research is needed to determine whether such hormone injections are safe for women. 31 Galst, supra note 27, at 3. [Vol. 8
To monitor the process, a woman must have multiple samples of blood taken along with periodic transvaginal ultrasounds. 32 When the eggs reach the appropriate size, the woman, who is under IV sedation, will have a reproductive endocrinologist use a needle to extract the eggs from the ovaries. 33 The eggs are then immediately frozen using a slow-freeze method or a flash-freeze process called vitrification. 34 Multiple egg-retrieval cycles may be needed because it is more difficult for thawed eggs to be fertilized by sperm, since the outer coating of the egg changes. 35 In addition, damage can occur to the membrane of the egg as a result of ice crystals that form due to the freezing process. 36 This can potentially lead to rupture of the egg's cellular membrane. 37 The greater number of eggs extracted, the higher chance for success; however, there are no guarantees. The time needed to undergo egg freezing or embryo freezing is four to six weeks, 38 although some centers are performing the technique in as little as two weeks.
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When the woman is ready to use her eggs, the eggs will have to thaw and then be fertilized with sperm via a process similar to IVF.
40 Not all the eggs will survive the cryopreservation and/or the thawing process. 41 Those eggs that become fertilized (now as embryos) will be transferred back into the woman's uterus using a catheter.
42

B. The Costs of Egg Freezing
Although a promising technology, the high costs of egg freezing will be an insurmountable barrier for most women. 43 The costs may run between $9000 and $20,000 per cycle for the egg-freezing procedure with additional costs of $2000 to $4000 per cycle for the drugs. 44 40 See id. 41 Galst, supra note 27, at 2. 42 Id. 43 See Carbone & Cahn, supra note 14, at 287-88. 44 There are various estimates of the cost of egg freezing. One estimate by egg freezing advocate Richards was $9000-$13,000 per cycle. Id. Others estimate the cost at $12,000-$20,000 per cycle. Galst, supra note 27, at 4. Other sources estimate the cost of the freezing procedure as between $10,000-$15,000 per cycle. Jennifer Ludden, Egg Freezing Puts the Biological Clock on Hold, NPR (May 31, 2011, 12:01 AM), http://www.npr.org/2011/ 05/31/136363039/egg-freezing-puts-the-biological-clock-on-hold (discussing the price of the procedure). Regardless of the exact number, this amount is prohibitively expensive for most women.
between ten and twenty eggs. 45 Depending on any specific woman's situation, she may need to or wish to repeat the procedure multiple times. 46 The costs estimated above, which are taken from reports in the popular press, do not take into account the cost of yearly storage for the eggs. 47 If a woman decides to freeze her eggs for twenty years, the storage fees alone could be over $10,000. 48 The cost estimate used also does not include the cost of the IVF procedure required to use the frozen eggs, which again costs several thousand dollars. 49 All together, the process of freezing eggs, storing them, and then having them implanted has been estimated to cost more than $40,000, 50 which may actually be a modest estimate depending on how long a woman stores her eggs.
C. Egg Freezing for Medical Reasons
Egg freezing was first developed as a way to potentially preserve fertility in cancer patients and others who received treatment that could cause infertility. 51 Each year, approximately 140,000 Americans younger than forty-five years old are diagnosed with cancer. 52 Unfortunately, many treatments used to beat cancer can subject patients to the risk of infertility.
53
Infertility can be defined as not being able to start or maintain a pregnancy or as not being able to conceive a child after one year of trying to get preg- 45 46 Ludden, supra note 44 (discussing the price of the procedure). 47 Id. 48 Storage fees can be up to $600 per year. Galst, supra note 27, at 4. 49 Id. 50 Ludden, supra note 45. As another alternative, a form of egg freezing procedure called "minimal stimulation" is offered in a handful of American clinics although it has been offered in Europe and Japan much longer. Richards, supra note 44. With minimal stimulation, a targeted three to seven eggs would be harvested with an oral ovulation induction drug called clomiphene citrate in conjunction with only five or so hormone shots per cycle. Id. The drug costs run between $500-$1000 and the minimal stimulation ranges from $5000-$9000 in comparison to the traditional egg freezing approach. Id. While the drug protocol is not as intense and the costs are lower, there is a risk of mood swings associated with the clomiphene citrate as well as assertions by "mainstream fertility doctors" that the traditional egg freezing "protocol results in more normal embryos overall and hence higher pregnancy rates. 54 Not all cancer treatments impact fertility the same way for all patients.
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The American Society of Clinical Oncology ("ASCO") published guidelines in 2006 recommending that oncologists address the possibility of infertility with patients and "be prepared to discuss possible fertility preservation options or refer appropriate and interested patients to reproductive specialists" as part of the informed consent process. 56 In 2013, ASCO further updated its recommendations to make "medical oncologists, radiation oncologists, gynecologic oncologists, urologists, hematologists, pediatric oncologists, and surgeons" also responsible for addressing the risk of infertility with cancer patients of reproductive age or their parents or guardians.
57
The informed consent procedure requires the health care provider to document, as part of the treatment planning process, "the consideration of scientific evidence, weighing potential harms and benefits, reproductive potential, anticipated delay of childbearing, and patient preferences." 58 The practice guidelines set forth by ASCO, however, do not substitute for the treating physician's professional judgment for the care of the cancer patient, and the physician's participation is voluntary. 59 One survey found that 38% of physicians had no knowledge of ASCO's guidelines, and that only 25% distributed educational literature on the subject. 60 In one study, more than half of the male and female cancer survivors of reproductive age, who were surveyed between 1999 and 2005, had no recollection of a discussion regarding the possible fertility implications of their cancer treatment. 61 Studies further suggest that women with cancer are less likely to be given information about preserving their fertility than men.
62 Physicians seem to be discussing fertil- 
D. Egg Freezing for Social Reasons
In addition to serving as a fertility preserver for female cancer patients, egg freezing is increasingly being thought of as a way for otherwise healthy women to delay motherhood for a few years for social or career reasons. 64 The promise of egg freezing allows women to preserve their eggs when they are in their mid-twenties to mid-thirties to have a chance at a successful pregnancy at a time of their choosing. 65 To date, approximately 2000 babies have been born using frozen eggs worldwide, and the numbers are increasing as many more women have decided to preserve their fertility by freezing their eggs. 66 Fertility clinics across the nation are seeing an increase in the number of women wanting to preserve their eggs for a time later in life. 67 Egg freezing is creating new hope that delaying the biological clock may be possible.
68 This is especially important because the number of women having their first child while in their thirties and forties has quadrupled since 1970, while the number of women having their first child in their early twenties has declined by one third. 69 There are several reasons why more and more women are waiting to have children. First, many women want to establish their careers and financial stability. 70 Second, many women want to find a partner they can see themselves having a child with, especially as the median age for marriage is increasing. 71 A thirty-eight-year-old woman commented that freezing eggs in order to delay fertility "buys you time, it eliminates any pressure . . .
[she] thought it was a really good insurance policy." 72 It appears that at least anecdotally, women are freezing eggs at younger ages-not only when they are facing an impending decline in fertility. "The mentality of freezers is changing . . . it's a different story when your back is up against the wall. But the younger women say, 'It's so empowering. It's liberating. It's a great backup.'" [Vol. 8
Advocates of egg freezing for social reasons state that women can focus on self-improvement, cultivate the career that they desire, find the relationship that they want, decrease the risk of birth defects by using younger eggs, and take charge of their lives until they are ready to become mothers by freezing their eggs at a younger age for use later on. 74 Although the sample size is admittedly small, women who have frozen their eggs are "overwhelmingly satisfied" with the experience. 75 A recent study surveying 140 Belgian women found that 95% of the women said they would freeze their eggs again, with 70% saying they wish they had done it sooner.
76 Some women feel that this new ability to control when one has children is the "final frontier of the fight for gender equality," because doing so allows women to focus on their careers without feeling the pressure of their biological clocks-something their male counterparts are free from.
77 Sarah Elizabeth Richards, an author and egg-freezing advocate, has written several articles and a book about the practice. Richards states that freezing her eggs made her feel as if her "future seemed full of possibility again." 78 Richards notes that egg freezing is being used by women who do not even know if they want children at all, and that the option to freeze eggs gives these women more time to figure out if they want to be mothers. 79 She says "more and more women are seeking refuge in the freezer" and this "freedom from panic" gives women more time to decide what is best for their lives. , http://www.huffingtonpost.com/sarah-elizabeth-richards/does-egg-freezing-help-women-know-if-they-wantkids_b_3727885.html. Richards claims that if a woman freezes her eggs, it is less likely she will be plagued with "what ifs" later on in life. Id. Richards makes an interesting observation on the reactions of women who go through the egg freezing process. Id. She asserts that "[w]omen tend to react in one of two ways. In the first scenario, the act of freezing nudges them along the mommy track. That's because it's nearly impossible to go to umpteen doctor's appointments, assault yourself with hormones, clean out your savings account and undergo surgery without admitting to yourself that you might not want more than an option. You might actually want a baby. . . . On the other hand, there are women who freeze their eggs to 'check the box' so they feel as if they've done something to take care of themselves and escape the cultural pressure . . . ." Id. 80 Id. The American Society of Reproductive Medicine ("ASRM") reviewed four randomized controlled trials, finding little difference in the effectiveness of the fresh eggs used in IVF and the use of frozen eggs from the vitrification process. Sarah Elizabeth Richards, We Need to Talk About Our Eggs, supra note 6.
E. Scientific Risks of Egg Freezing
This Part has thus far discussed the process and costs of egg freezing and the potential for the technology to help those who face the loss of fertility for medical reasons, as well as those who wish to delay childbearing for other reasons. In this section, I highlight the many unknowns of this technology.
One of the first unknowns is how well this technology will work with eggs frozen years before they are to be used. Some studies suggest that there is no significant difference in rates of pregnancy between fresh eggs used for IVF and frozen eggs used for IVF. 81 Additionally, a recent review of 900 babies born from frozen eggs found no greater risk of birth defects than those conceived naturally. 82 The current studies only speak to eggs frozen for short periods of time, however, and it is not clear we can extrapolate results for long-term egg freezing from this data. In these studies, the frozen eggs used were not frozen for decades as they conceivably could be in the case of younger women who freeze with the intention of having children many years in the future. Even after the procedure is completed and the eggs are safely extracted, there is no guarantee that the eggs will "thaw successfully, fertilize successfully, implant successfully," and ultimately result in a pregnancy leading to a live birth. 83 Also, with egg freezing still relatively new, "there are only a couple of thousand babies born from frozen eggs in the world."
84 While some studies have suggested that IVF procedures using fresh eggs are just as successful as IVF procedures using frozen eggs, other studies have shown that IVF success rates with frozen eggs are significantly lower when compared with IVF using fresh eggs. 85 Still, depending upon the age of the eggs and expertise of the doctor, the success rates when using frozen rather than fresh eggs could be as high as 30% to 50% per attempt. 86 However, a recent survey of fertility clinics in the United States offering egg freezing indicates that nearly half have never attempted a pregnancy with thawed eggs. 87 There is a real chance that the frozen eggs will not result in a pregnancy when the patient decides to try to become pregnant. 88 Egg freezing was considered experimental in the United States until late in 2012, 89 but since then, the promise of fertility insurance has taken 81 Sarah Elizabeth Richards, We Need to Talk About Our Eggs, supra note 6. 82 Richards, supra note 2. 83 Galst, supra note 27, at 3. 84 Richards, supra note 6. 85 90 Depending on the woman's individual situation, egg freezing could be a "shot in the dark," as very few babies have been born from frozen eggs to women over the age of thirty-eight. 91 Most babies born from frozen eggs were conceived from the eggs of much younger women, many of them egg donors.
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Although the American Society of Reproductive Medicine ("ASRM") removed the "experimental" label from egg freezing, ASRM was careful not to endorse the practice. 93 In fact, ASRM actually found a "lack of data on safety, efficacy, cost-effectiveness, and potential emotional risks" associated with egg freezing. 94 In addition, ASRM warned against the widespread use of egg freezing because it may "give women false hope and encourage women to delay childbearing." 90 Even prior to the experimental label being removed, media reports promoted egg freezing as an insurance policy against infertility, often without noting the risks involved in this experimental procedure. cally, I argue that physicians should approach egg freezing for social reasons more as research than as treatment, and thus should be required to disclose that there are unforeseeable risks associated with the process.
A. The Regulatory Framework Governing Assisted Reproductive Technology
Like many other types of ART, egg freezing practices in the United States are subject to few direct restrictions. The field of ART is known for being the "Wild West," 96 and many scholars believe that the lack of direct regulation is a good thing. Professor Judith Daar, an expert in the legal issues related to ART, has written approvingly of the current regulatory framework within the ART field, advocating a consumer based approach to ART. 97 Daar argues that the patchwork of laws and regulations governing ART in the United States actually do work together to create a system that is not as laissez faire as commentators sometimes suggest. 98 The oldest law governing ART, the Fertility Clinic Success Rate and Certification Act of 1992, requires fertility clinics to report their pregnancy success rates to the Secretary of Health and Human Services, but does not cover egg freezing. 99 The Centers of Disease Control (CDC) make the statistics reported pursuant to this law available to the public. 100 However, there is no monetary penalty if fertility clinics choose not to report these statistics. Instead, noncompliant clinics are placed on a list of non-reporters published by the CDC. 101 Even without any real teeth in the law, only about 8% of clinics do not report these statistics yearly. 102 This low rate of noncompliance suggests that this type of reporting statute does offer at least some accountability for fertility clinics. If egg freezing continues to gain popularity, it may be worth considering expanding this law to include reporting of egg freezing success rates. Just as IVF was a fledging form of ART at the time of this law's passage, egg freezing is similarly in its commercial infancy. Because egg freezing involves women who may be giving up their opportunity to have a child without medical intervention, it is particularly important that women are aware of how many successful births a clinic has had with frozen eggs. Additional details such as the age of the women into which the 96 Some scholars disagree with the label "Wild West." Judith Daar writes that labeling the United States as a "nothing is regulated" country is an "urban myth. 103 Such regulations apply to any ART clinics that use donor eggs or donor sperm. Physicians involved in ART are also indirectly regulated through state licensing of physicians.
Although some argue that regulation may help protect the vulnerable parties to ART, such as would-be parents and women seeking help getting pregnant, others believe that regulation would cause discrimination in who is able to access such technology. For example, in areas where parenthood is highly regulated, such as in adoption, often unmarried couples; same-sex individuals; and single, older, or poor men or women are unable to adopt. Some believe that if ART were subject to more regulation, similar restrictions would develop governing who can access such technology, limiting access to married couples, for example, or excluding single women and gay couples.
104
B. Tort Law as an Incentive for Disclosure of Risks
Duty to Disclose Risks Associated with Egg Freezing
Instead of increased regulations, which may limit access to ART, including egg freezing, some suggest that tort law may be an effective tool in holding physicians involved in ART accountable to patients. 105 Specifically, the doctrine of informed consent may protect patients, as it requires physicians to disclose available treatment choices, material risks, and potential benefits of each treatment decision. 106 The primary goal of informed consent in tort law has been to support individual patient autonomy. 107 The informed consent doctrine requires physicians to provide patients with enough information so that the patient is able to make a well-educated decision about her 103 109 Therefore, under tort law, a physician has to adequately inform a patient about the risks and benefits of a particular treatment or procedure. The failure to do so would mean that the patient has not been able to make an informed decision, and thus, the consent is not valid and the physician could be subject to tort liability. 110 Thus, in the egg freezing context, to satisfy this requirement, physicians would need to convey information regarding the health risks to both the woman and the child as well as the success rates with egg freezing and thawing, and alternatives to egg freezing. For treatments or procedures, many jurisdictions still use the "reasonable physician" standard of informed consent.
111 That is, the information conveyed to a patient would be reasonable if a reasonable physician would believe that such disclosure was sufficient.
112 Thus, if a patient is seeking out egg freezing for social reasons, a reasonable physician may not disclose that she has never performed such a procedure before, although reasonable patients may consider such information important in choosing a physician. Other jurisdictions adopt the "reasonable patient" standard for treatments or procedures, which is a more patient-friendly standard, requiring disclosure of the risks a reasonable patient would deem necessary. 113 In such jurisdictions, if a reasonable patient would wish to know a physician's expertise in egg freezing, this would be dispositive.
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When a healthy woman comes to a doctor to seek out egg freezing to extend her biological clock, I do not believe either one of the informed consent regimes outlined above is adequate. An enhanced procedure similar to those used for informed consent to research, such as the "Common Rule," should be used in these types of cases. The "Common Rule" is a federal statute that sets forth informed consent procedures that must be used in government funded research involving human subjects. 115 It describes the basic elements of informed consent, which include a requirement that a researcher acknowledge that the particular treatment or procedure may involve risks to the subject that are currently unforeseeable. 116 In the social egg freezing context, women seem to be seeking out physicians who will retrieve the eggs, as opposed to the case in typical informed consent cases, where a physician is recommending a procedure. This is relevant because it is even more important that physicians inform patients of the success rates of egg freezing and their own experience and successes (or failures) with such procedures. So much is unknown about egg freezing. Without acknowledging these unknowns, physicians agreeing to the procedure may be complicit in giving women false expectations about their future fertility. Egg freezing can be thought of as "hope in the freezer." Women who are worried about their future fertility and their chances of being able to conceive a child are vulnerable. They may undergo undue risks in order to preserve their fertility. To ensure that women are not holding on to false hope, the informed consent process for egg freezing must disclose the unknowns in the procedure: no eggs have been frozen for decades, so it is not clear what long term freezing does to the egg itself and the potential for a healthy baby. 117 Similarly, most births with frozen eggs have been donor eggs from younger women implanted into younger women. 118 It is not yet known how effective implanting eggs into women in their forties or fifties will be. In addition, because egg quality decreases with age, it is not clear if the eggs extracted from a woman in her late thirties will be as effective as the clinical studies that were completed with much younger women as research subjects. All of these disclosures must be discussed with the elective egg freezing patient so there is no false hope about the potential of egg freezing to somehow guarantee a baby later in time. In addition to these specifics, similar to the "Common Rule" requirements, physicians should acknowledge that there are unforeseeable risks to the woman and her future children. This is especially the case when a woman who is not infertile is seeking to delay pregnancy with the expectation that by freezing her eggs, she will be able to choose when she becomes pregnant via IVF. The frozen eggs may not result in a pregnancy, and if a woman waits till her forties or fifties, it may be too late for her to have a biological child in another way. As mentioned previously, the ASRM found a "lack of data on safety, efficacy, cost-effectiveness, and potential emotional risks" related to egg freezing. 119 In fact, ASRM warned against the widespread use of egg freezing because it may "give women false hope and encourage women to delay childbearing." 120 The ASRM's position should be part of the disclosure procedure as well.
It is also important to ensure that women understand the disclosures before they decide to freeze their eggs. Some researchers have developed an 117 See Galst, supra note 27, at 3. 118 See Motluck, supra note 72. 119 Morgan & Taylor, supra note 89. 120 Id.
informed consent tool for egg donors. 121 The tool allows physicians to understand whether prospective egg donors understand the information they have received about the risks and benefits of egg donation. The researchers adapted a questionnaire used for cancer patients enrolling in clinical trials to determine if "egg donors had both a subjective and objective appreciation of the donation process, that is, 'how well informed the donor feels about' the egg donation process and the 'facts and concepts relevant to oocyte donation.'" 122 A similar tool could be adapted for women who seek out egg freezing to ensure that women really understand the risks and unknowns in this procedure.
In contrast to disclosing risks, there has been some discussion in the popular press about whether physicians should actually be proactively informing healthy women in their twenties and thirties about the option to freeze their eggs. Primary care physicians are not typically the ones approaching the subject of egg freezing with their patients. 123 Rather, women are seeking out egg freezing as an option. Some contend that this "ask me first" approach results in women overestimating the age at which fertility becomes an issue, and women feeling betrayed by their doctors for not counseling them more on this issue. 124 Given the costs and infancy of the technology, physician counseling about fertility decline does not need to include a discussion of egg freezing at this time. Due to all the unknowns about how successful the technology will be when eggs are preserved for several years or even decades, a physician does not have a duty to offer egg freezing as an option to healthy women.
In fact, sometimes doctors and clinics have a conflict of interest when they advise healthy, fertile women to undergo egg freezing. 125 Egg freezing is an expensive process, and a doctor associated with a fertility clinic and the clinic itself often have a financial interest in increasing the number of healthy patients that use their services. A healthy woman who may have gotten pregnant without the assistance of ARTs, who chooses to freeze her 121 124 Kalb, supra note 69. 125 Often fertility clinics include contract provisions that contain liquidated damages clauses to protect themselves from tort suits. For example, Extend Fertility, one of the first businesses to offer commercial egg freezing, has a "Client Services Agreement" that contains a liquidated damages clause stating that "in the event of the loss, injury, damage or destruction of your eggs caused by Extend's (or Storage Provider's) failure to exercise reasonable care or other Duty of Extend to you, liquidated damages shall be in the amount of $400 for each oocyte and with a limit of $5,000 for all of your retrieved eggs." Furthermore, by signing the agreement the client also waives and relinquishes any right that she has to a jury trial. As such, a potential client who experiences an injury from Extend Fertility's services has a lesser chance of receiving a favorable verdict if litigation ensues. Client Services Agreement, Extend Fertility (on file with author). [Vol. 8 eggs to delay motherhood, is essentially signing up for paying for the egg freezing procedure and future IVF if she chooses to use her eggs in the future. The costs of both will be borne by the woman to the benefit of the doctor and clinic. This conflict of interest may not be evident to women seeking to freeze their eggs, so it should be disclosed to women within the informed consent procedure. It is also not clear if the clinic that freezes will allow her to transfer her eggs to another fertility clinic when she decides to have IVF years later. Women may move, may change doctors, or may just decide to find a lower cost carrier. Ethically and practically, women should be informed about the egg freezing and future IVF process at the time of the decision making about fertility preservation.
See generally Skillern et al., Egg Donor Informed Consent Tool (EDICT): Development and Validation of a New Informed Consent Tool for
Duty to Disclose the Availability of Egg Freezing Technology
In addition to disclosing the risks, as fertility preservation becomes more common, physicians may need to disclose the availability of this technology as a matter of course, especially to cancer patients facing potential infertility due to their cancer treatment. Currently, oncologists are only encouraged by ASCO to discuss fertility preservation, but the standard of care will likely change as these technologies become more commonplace. Oncologists currently have discretion about whether to discuss fertility preservation with a patient, depending upon the progression of the patient's disease. This is likely to change. Just as the failure to procure informed consent for surgical or other treatment that may cause infertility is actionable in tort, it is quite possible that the lack of a discussion of fertility preservation in cancer patients will become the successful basis for a malpractice case based on lack of informed consent. Center for failing to explain to the patient that the surgical removal of her uterus, fallopian tubes, and ovaries was an elective remedy to eliminate pelvic pain, which was the standard of care). But see Jackson v. State, 938 So. 2d 688, 689 (La. 2006) (no lack of informed consent found when patient underwent surgery to remove a uterine fibroid for the purpose of increasing her fertility, which instead resulted in a total abdominal hysterectomy, when she signed a consent form that disclosed risk of hysterectomy).
III. INSURANCE COVERAGE FOR INFERTILITY AND EGG FREEZING
A. The Current Insurance Landscape
Infertility is a disease that currently affects over seven million people. 127 However, only fifteen states require insurance coverage for either infertility diagnosis or treatment. 128 Thirteen of those states have laws that require insurers to actually cover infertility treatment. 129 Two states-Louisiana and New York-prohibit excluding coverage for a condition typically covered because that condition may result in infertility. 130 California, Louisiana, and New York specifically exclude coverage for IVF, while most states require insurance companies to provide coverage for the procedure. 131 Five statesArkansas, Hawaii, Maryland, Rhode Island, and Texas-only require coverage if the woman is married, leaving same-sex couples and unmarried women without a benefit that is conferred upon others who pay similar premiums. 132 One state, Minnesota, actually mandates that "medical assistance shall not provide coverage for fertility drugs when specifically used to enhance fertility." 133 The laws vary from state to state, with only some mandating coverage for IVF and others requiring proof of a long history of infertility and imposing a cap on the total cost of treatment. 134 The remaining states have been statutorily silent on the issue.
Additionally, the Affordable Care Act ("ACA") does not include coverage for egg freezing or infertility in general, although RESOLVE (the national infertility association) and other infertility advocates were hopeful that the ACA would include treatment for infertility within its essential health [Vol. 8 benefits.
135 Although maternity care is covered as an essential health benefit, infertility is not. 136 Currently, there is no required insurance coverage for fertility preservation, even if it is for medical reasons. Recently, a California bill was vetoed that would have required coverage for egg freezing/sperm freezing and preservation for future use for cancer patients who faced potential infertility following chemotherapy.
137 Although the bill was widely supported by several medical groups heavily involved in both reproductive and cancer services, it was strongly opposed by business and insurance groups. 138 Governor Jerry Brown, in his October 11, 2013 veto message, pointed out that large group employers already have the ability to deliver benefit packages without the bill.
139 Even in a state with such widespread support for fertility preservation, the legislation was not able to become law. This demonstrates what an uphill battle advocates face in requiring coverage of fertility preservation, even for sympathetic cancer patients. It is unlikely that insurance coverage for social egg freezing will ever garner support. Additionally, given the unknowns involved, it is not clear that this is a normative goal that should be strived for.
B. Implications for the Future Insurance Landscape
One of the policy considerations if social egg freezing becomes more widespread is how this will affect women who did not freeze their eggs but are infertile due to their advanced age. Many women's health advocates believe that infertility is a stigmatized health condition that is not taken seriously. Health insurance treats medical problems that individuals face, and there is no scientific disagreement that infertility is a medical problem. However, many insurers do not cover infertility treatment, and as described above, only a few states require such coverage. Even for those insurers that voluntarily cover IVF currently, it is possible that insurers will stop offering this coverage if the practice of social egg freezing for future use becomes more common. Due to the price of egg freezing, most women who will choose social egg freezing are likely to be wealthier women who have good health insurance. "Good" health insurance often covers some types of infer- 135 See id.; Davina Fankhauser, You, Infertility and Essential Health Benefits, FERTILITY WITHIN REACH (Jan. 5, 2012), http://www.fertilitywithinreach.org/blog/you-infertility-and-essential-health-benefits. 136 In February 2013, the Department of Health and Human Services established ten essential health benefits: ambulatory patient services; emergency services; hospitalization; maternity and newborn care; mental health and substance use disorder services, including behavioral health treatment; prescription drugs; rehabilitative and habilitative services and devices; laboratory services; preventive and wellness services and chronic disease management; and pediatric services, including oral and vision care. See 45 C.F.R. § §147, 155, 156 (2010) . 137 See Bob Norberg, Bill Regulating Biosimilar Drugs Vetoed, CAL. HEALTHLINE (Oct. 15, 2013), http://www.californiahealthline.org/capitol-desk/2013/10/bill-regulating-biosimilardrugs-vetoed. 138 See id. 139 See id.
tility treatments currently. However, if in twenty years, 20% of the female population in their twenties freeze their eggs and wait till they are in their forties to try to get pregnant via IVF, it is very possible that insurers will rethink generous policies. If women are seen as "choosing" to become infertile, insurance may stop treating this condition as a medical condition. It is difficult to see how insurers would distinguish between those who choose to wait till they are in their forties to have children and therefore need the aid of IVF with those whose life circumstances did not allow them to try to have a child before then. There is also a policy issue regarding whether those who face infertility due to a medical treatment should be treated differently than those who choose egg freezing to delay fertility. Some believe that because the "infertility of women in treatment for cancer is physician caused" as opposed to "the infertility of women who freeze for age-related reasons," which is nonphysician caused, the two groups should be thought of differently on moral grounds. 140 This distinction could lead to insurance only covering infertility treatment for patients who lost their fertility due to medical treatment. There are many causes of infertility other than medical treatment, such as endometriosis, ovulation disorders, and thyroid disease. 141 These reasons are not "physician-caused," but few would argue that these should not be covered. Additionally, though advanced age is a cause of infertility, 142 there are many reasons a woman may be older when she tries to have a child. For example, she may not have found a partner earlier or may have been focusing on educational and career goals first. It would be very difficult as a practical matter to make a distinction for insurance purposes between those women who delay child bearing due to such reasons and women who delay because they have frozen their eggs. Additionally, if insurers start restricting insurance coverage for IVF even more, many women will not be able to afford it. Other infertile women who did not freeze eggs, especially minorities, will suffer. Women of color already access ART at lower rates than white women, even though they face the same or higher rates of infertility. 143 However, when insurance coverage for infertility is provided, the percentages of women who use ART become equalized amongst women of all races.
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This shows the power of health insurance to equalize access to ART. In Section A of Part IV, I discuss the ramifications of the costs of egg freezing on who can use this technology further.
In Part II of this Article, I suggested how a heightened informed consent standard, and possibly insurance coverage, can be used to help women [Vol. 8 who seek egg freezing for fertility preservation. In the next Part, I focus on the ethical and policy issues that remain, even if tort law or insurance coverage is in place.
IV. ETHICAL AND POLICY ISSUES AND EGG FREEZING
This Article has examined the legal and regulatory concerns raised by egg freezing and suggested a heightened informed consent procedure to ensure that those choosing egg freezing to extend their biological clock know that there are no guarantees that such egg freezing will result in a child years down the line. In Part IV, I first examine the socioeconomic justice concerns with egg freezing, including class and race disparities that may result with the use of this technology. Then, I critique the role that egg freezing may play in the medicalization of pregnancy. I also argue that it may lead to a slippery slope, where some may feel like because they spent so much to freeze their eggs, they should go ahead and use pre-implantation genetic diagnosis ("PGD") to ensure a "perfect baby." In this Part, I also argue that egg freezing may create a stigma among those women who choose not to freeze, especially in the workplace. Finally, I end my analysis with an overarching discussion of relational autonomy in order to better frame the discussion of why egg freezing seems to hold so much promise for women. All of these critiques point to the fact that egg freezing should not be seen as a perfect solution to the problem of the biological clock. Although not as "sexy," accommodations made for working mothers, such as paid leave and child care, may go much further as a normative solution to the biological clock than egg freezing.
A. Socioeconomic Justice Concerns
The high cost of egg freezing and the fact that it is not covered by insurance means that only women who can afford to use the technology will be able to. The popular narrative about egg freezing seems to assume that the audience will be able to "max out their credit card" for egg freezing. But the cost of egg freezing is more than those living in poverty make in one year. 145 As a result, rich, successful career women are the prime audience for egg freezing. Magazine articles suggest, "[i]magine a future when women get the procedure as part of a corporate benefits package, rather than burning up their credit cards or turning to their parents."
146 That statement alone speaks volumes about who can use this technology: those who are in jobs where they get a benefit package and those whose parents can afford to pay for this elective procedure.
Additionally, balancing a career and family is difficult due to the lack of social support for women trying to balance both. 147 Egg freezing does not do anything to help equalize workplace policies for women. There is a real potential for social egg freezing to exacerbate the class schisms that already exist between rich and poor women.
148 June Carbone and Naomi Cahn have argued that even if women in the working class had enough money for the egg freezing process, their career paths are much different than those of college-educated women. 149 Because middle class women have established a career and financial independence before they decide to have children, when they decide to use their frozen eggs, they will not be at risk of losing their jobs. In contrast, working class women, who do not usually have such supportive careers, will often be fired during their pregnancy, or just after their babies are born. 150 Furthermore, middle class women are more likely to work during their pregnancies, continuing to develop their careers and establish their income, while significantly fewer working class women are employed during their pregnancies.
151 Carbone and Cahn note that egg freezing is not a realistic option for working class women to delay their fertility, 152 and that "the possibility of a later planned pregnancy has increasingly become associated only with the better educated and well off."
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Carbone and Cahn warn that egg freezing "may become just another form of coercive motherhood," with women feeling like they need to freeze their eggs or any future infertility will be their fault, or that they cannot be a good employee without delaying their fertility. 154 Furthermore, egg freezing may give women "false hope," making them think that they will automatically be able to have children just because they froze their eggs, not taking into account all the medical issues and risks that go along with the process of retrieving the eggs, and the complications that might arise from having children later in life. 155 Carbone and Cahn suggest that in order to address the complex dilemmas that egg freezing poses, there must be greater economic opportunity for non-middle class women. 156 They also advocate developing supportive work environments, changing attitudes about "interrupted careers" because of family planning, helping to get new, and especially young mothers back to 147 See Morgan & Taylor, supra note 89. 148 See Carbone & Cahn, supra note 14, at 288-89. 149 See id. 150 See id. at 296-97. 151 See id. at 297. Relatedly, the authors also argue that these dynamics allow for the working and middle classes to be further differentiated by the way that they parent their children. Id. at 298. They argue that "timing issues allow upper middle class parents to invest more in their children; with secure jobs, flexibility, and higher incomes, upper middle class women can become even more helicopter-ish in their parenting." Id. Although some scholars praise the potential of egg freezing for allowing women to focus on careers over family, 158 Carbone and Cahn's scholarship points out how much work there is that needs to be done to bolster workplace policies to allow women from all socioeconomic backgrounds to have children, should they wish to. The media's recent praise for social egg freezing may be hampering the vital public dialogue required to effect a change in the workplace to support families and mothers. 159 The high cost of social egg freezing makes it available only to affluent women, and making it easier to have babies later for a privileged few does nothing to ameliorate the dynamics of the workplace that lead to women delaying childbirth. 160 These are important critiques, but the long-term solutions suggested are likely to take years and maybe even generations to achieve. In the short-term, however, egg freezing is being embraced by younger women as a real option to beat the biological clock. In order to ensure that women know the unknowns of the procedures, physicians must play a heightened role in communicating the unforeseeable risks with egg freezing, as I have advocated in Part II, Section B of this Article. Additionally, the relational autonomy analysis I suggest in Section D of this Part adds a frame to the workplace issues highlighted by Carbone and Cahn. As I suggest in that section, it is necessary to understand the employment context within which women choose egg freezing to determine whether egg freezing is an autonomous choice for women.
So far, the popular narrative about egg freezing has been middle-class and white. This is not surprising, as this mimics the population using other forms of ART, but "mothering while black" or "mothering while poor" are quite different from the mothering experiences that white, middle-class women have. In the black community, there is a distrust of the medical and public health community, especially in the realm of reproduction. In Killing the Black Body, Dorothy Roberts outlines the history of forced sterilizations and policies to limit reproduction of black women in the United States. 161 With the backdrop of this history, and given that the black community as a group is socioeconomically disadvantaged compared with whites in the United States, 162 it would not be surprising if black women accessed this technology at much lower rates than whites. This could set up a situation where white women, who already have more privilege in the workplace and fewer roadblocks than black women, would gain further advantage through use of this technology-with potentially more career success and financial stability for white mothers than black mothers. The technology is still in its infancy, so it is not known whether these predictions will come to fruition. However, it is important to consider how cost and trust in health care will affect who accesses egg freezing.
B. Egg Freezing and the Medicalization and Commercialization of Reproduction
There is a worry that egg freezing "furthers the medicalization and commercialization of women's bodies."
163 Although women are proactively choosing to freeze, and this is an elective procedure, it is a very expensive procedure and fertility clinics and doctors who are performing the freezing are benefitting from this new market. 164 Although press reports have been overwhelmingly positive, egg freezing has also been described as "invasive, dangerous, unregulated, and insanely expensive."
165 Some critics believe egg freezing involves undergoing health risks "for the slim possibility that they might, one day, face infertility."
166 By freezing her eggs, a woman is essentially signing up to have a future child via IVF. She may choose not to use those frozen eggs, but if she did wait until her forties or fifties based on her decision to freeze, her frozen eggs may be her only option. Medicalizing reproduction due to social constraints on women's ability to mother at a younger age may be a bad trade off.
The Society for Assisted Reproductive Technology ("SART") Practice Committee's reclassification of egg freezing from experimental to non-experimental was supposed to lead to insurance carriers paying for egg-freezing procedures. 167 This seems unlikely, however, as I have discussed above. It is worrisome that the SART Practice Committee report about the safety of egg freezing "was based on pregnancies, not healthy births." 168 Due to the relatively new use of frozen-egg technology, while studies have compared birth defect rates of frozen-egg live births to naturally conceived live births with no discernible difference, ample time to study long term differences has not occurred. 169 Relatedly, if women begin to feel like they have better control of their biological clock with egg freezing, they may also wish to have greater con- 163 Bailey, supra note 6. 164 Ludden, supra note 44. 165 Morgan & Taylor, supra note 89. 166 trol over what kind of baby they would have. 170 Because using frozen eggs necessarily implicates IVF, women who freeze their eggs spend a lot of money to do it, and may wish to use ensure "perfect" babies using preimplantation genetic diagnosis ("PGD"). PGD currently allows women to screen for diseases, genetic conditions, and gender. 171 PGD screening options are already offered at many fertility clinics offering egg freezing services. 172 If only upper class women can afford egg freezing and PGD, it is quite possible that the only women who would "suffer" from having babies with genetic conditions or non-gender balanced families would be poorer women. This is another way class differences may be exacerbated with egg freezing. 173 
C. Stigma
There also currently seems to be some social stigma associated with egg freezing, and egg "freezers" worry that they will be labeled as "baby crazy. . .or desperate." 174 However, I believe it is likely that any such stigma will dissipate as egg freezing becomes more commonplace. Further, if egg freezing takes off, women who choose not to freeze their eggs may be stigmatized, particularly in highly competitive workplaces. Because the price of egg freezing will be beyond the finances of most women, elite women will be the only ones who will be able delay pregnancy and reap career benefits. Those who are unable to freeze their eggs will be stuck with their biological clocks.
Additionally, just as the choice to have a baby is often a career killing move in some careers, choosing not to freeze one's eggs may be seen as a sign that a woman is not serious about her career. Already there are anecdotal reports of egg freezing being offered by law firms. 175 One can imagine that if such a benefit is available in a workplace, a woman who announces her pregnancy in her late twenties or early thirties may face stigma, because she chose the option that may be less desirable for the firm. There are many reasons why being a mother younger may be personally more satisfyingespecially in terms of having more energy to spend on children and having more life left with one's children. Most importantly, many women may not wish to medicalize pregnancy. Having a baby the old-fashioned way may become just that: old-fashioned. Just as there are women who choose to have a drug-free (epidural-free) childbirth, "natural pregnancies" may become the realm of the "crunchy granola" women who reject egg freezing. There is a real possibility that workplaces will decide that instead of offering more generous childcare and maternity benefits, choosing to cover egg freezing may be a better bet. This is especially true in businesses like law firms and investment banks, which see women opting out after a few years. Of course, the other side of this argument is that maybe women would not opt-out if they could delay pregnancies until they were further along in their careers-having made partner, received tenure, or otherwise gotten to a more financially secure position. After they delay, though, they will still need workplaces that will allow maternity leave and allow flexible schedules. They will still need reliable, safe childcare (although affordability may be less of a factor for these high-income earning women). And they will still need to be able to share the care burden at home. Egg freezing does not solve these issues, and if a woman waits until she is older to have a baby, she may need even more help than if she were younger. Additionally, it is not clear whether an older woman would be as likely to return to her job after delivering a baby as a younger woman. From an employer's point of view, it may be more difficult to temporarily lose a more senior employee during maternity leave than a younger woman who is in the earlier stages of her career. The law firms offering egg freezing may be taking a very short sighted approach toward their female workforce.
Egg freezing also does not seem to promote reproductive justice. 176 A reproductive justice analysis focuses on long-term goals such as better work and home lives for women, quality education, and affordable healthcare. This recognizes that such life conditions must be in place for women to make fully autonomous heath decisions. 177 Reproductive justice requires women to have not just economic, but social and political power and resources to make healthy decisions about their bodies. 178 Egg freezing seems to put a band-aid on the problem of how difficult it is for women to have a career and raise a family concurrently. Compared with setting up support networks or effective maternity and childcare policies to ease the burden on women who choose to have children according to their biological clock, egg freezing seems to be an easier solution for employers to advocate.
D. Autonomy
When considering the ethics of egg freezing, often arguments are made that adding choices about reproductive freedom enhances a woman's auton- 176 omy. However, the individualized notion of autonomy that is the lynchpin of the informed consent doctrine may not actually be the most apt framework to analyze ARTs, including egg freezing. " [P] roviding women with all the relevant medical information does not necessarily mean that they are given full freedom of choice." 179 As some have put it, "leaving women alone does not do enough to support autonomy. On the other hand, regulating and restricting those choices can go too far in undermining autonomy." 180 One problem with using only individual autonomy to analyze egg freezing is that this approach does not acknowledge the potential societal harm that embracing such a technology may cause. Egg freezing is not "a reproductive decision that only affects the decision maker," but rather has the potential to have "negative implications on society as a whole." 181 Some scholars have suggested that relational theory is the better vision of autonomy to use with reproductive technologies, instead of looking at an individualized notion. 182 The positive, enabling views of egg freezing, grounded in liberal ideology, focusing on rights and individual autonomy exercised through informed consent, do not tell the whole story about egg freezing. 183 Rather, a relational approach to autonomy may be more appropriate for analyzing the use of egg freezing for social reasons. 184 The focus on individual autonomy in the egg freezing context seems to be missing the forest for the trees. That is, it is important to look at the individual decision within the societal context that the decision is made. Why is the prospect of undergoing a medical procedure to retrieve one's eggs, and spending tens of thousands of dollars to do it, exciting or freeing for women? The social pressures and dynamics must be examined in context. 185 Relational theory attempts to enhance autonomy by studying the social structures that support a woman's decision, and putting conditions into place to "optimize noncoercive and deliberate decision making."
186 It recognizes that in order to make an autonomous decision, a noncoercive social situation is required.
187 So, when a woman chooses to freeze her eggs, the choice may not be truly autonomous if she is doing it because of constraints she faces at work, with family life, or with childcare. If having a child earlier means that she will take a step back in her career or not have enough money for child care due to a lack of support at home and lack of affordable child care options, then a woman may not be exercising autonomy by delaying motherhood. Instead, she may feel like this is choosing the best of many bad options.
As mentioned earlier, there have been stories in the media about graduation gifts of egg freezing or parents otherwise giving their daughters money to freeze their eggs to preserve their own chances of becoming a grandparent.
188 Although meant as a positive "to take the pressure off," it is questionable whether an adult woman who is freezing her eggs because her parents paid for it is exercising true autonomy. Women already feel social pressure to find a mate by a certain age. Going through the arduous and expensive process of egg freezing because of such a "gift" (based on one's parents' worries about not having grandchildren) seems to cut against a woman's autonomy.
When considering a relational approach to autonomy for egg freezing, we must view a woman's decisions in the context of her social ties-her family, her friends, her work, and her society. 189 Why are women seeking out egg freezing as an option? We need to examine the social constraints that are causing women to make the "choice" to freeze their eggs, and the "choice" to spend thousands of dollars to plan for future age-related infertility. Although the accounts I described earlier paint a rosy picture of liberation felt by women freezing their eggs, there is not enough emphasis on why women need this technology. If professional workplaces were hospitable places for women to have babies while they were younger and less financially established, it is unlikely that egg freezing would hold such appeal. But the weak maternity and childcare policies currently maintained by employers cause women to be excited about this option to extend their fertility. Relational theorists argue that it is preferable to attempt to rework societal norms and other oppressive conditions in a woman's life rather than to encourage women to adapt to these norms. 190 Thus, changing the workplace and childcare policies are better normative goals than facilitating social egg freezing.
The simple fact that a technology exists does not mean that normatively the use of that technology is positive. If greater numbers of women do freeze their eggs for social reasons, there may be an expectation that hard 186 Sherwin, supra note 184, at 26-28. 187 Id. 188 See Gootman, supra note 7. 189 Mackenzie & Stoljar, supra note 182. 190 Id. [Vol. 8 working women should think ahead and freeze their eggs. Given the unknowns of this technology and the required use of IVF through this process, this is not a path that should be somehow required. If law firms and investment banks start including egg freezing as a part of their compensation package, women who would like an earlier start on motherhood, possibly without medical help, may be perceived as not as a career-oriented or as likely to be "partner material" compared to their counterparts who take advantage of the technology. As the technology gains popularity, I worry that a two-tiered system may form between women in the professional workplace: between those who are "serious" about their career-and thus freeze their eggs-and those who choose the so-called mommy track. As it is, in competitive, high-paying fields, such as medicine, business, and law, women feel pressure "to be like men." The fact that men can father babies when they are eighty does not mean that women should aspire to that. This medicalization of pregnancy and childbirth should not be required for women who can and wish to get pregnant naturally and within the limits of their biological clock.
Technology can sometimes hamstring women's choices rather than liberate them. The fertility industry will gain many new and healthy clients if egg freezing takes off. Women who are not infertile, but who freeze their eggs, are locked into using those eggs from that clinic should they decide to thaw them. Physicians play an important part in communicating the infancy of this technology to women. Physicians must act as a fiduciary and should acknowledge the many unknowns associated with egg freezing. Physicians do not need to talk women who are determined to freeze out of their decision, but they should adopt a heightened standard of informed consent that informs women that egg freezing involves risks to them and their potential children that are currently unforeseeable.
More research needs to be done to examine whether children born of egg freezing will face any medical or social problems as a result of the freezing and thawing process, or even as a result of having an older mother. Will these children be more likely to have to take care of their mothers? While women may feel liberated by being able to wait longer to have children, they may be signing their children up to take care of them sooner due to their advanced age.
V. CONCLUSION
I have outlined some of the ethical, legal, and policy concerns with egg freezing, while acknowledging that perhaps the public embrace of egg freezing is pragmatic. Having more reproductive choices for women is an appealing concept, but it merely delays the difficult workplace choices facing women who wish to have a family. Advocates for egg freezing state that calls for social change "fail to satisfactorily answer to the realities facing women now-those women who will grow old fighting for social change that does not come, who are fired the day they return from maternity leave." 191 However, I worry that if egg freezing is embraced by employers as a way to delay the "opting-out" concept, those women who wish to have a child when they are younger may be seen as less committed and this reproductive "option" may become more of a perceived requirement. To counter this concern, I suggest a more robust informed consent process, similar to the process used in research. This would help ensure that women make educated decisions. I also worry that the availability of this technology will lead to a greater divide between professionally educated women and those women in lower income, hourly-wage jobs-who will likely be unable to take advantage of this technology due to cost. Advocating for supportive work environments and care environments so that women can have a career and children earlier in life is a more important goal than blindly enabling this technology. As some commentators have noted, "it is incumbent upon us to work towards educational and labour market strategies that do not perceive liberation as going hand in hand with medicalization, but are flexible enough to allow separate but equal life trajectories for men and women alike."
192 A few decades ago, babies born using assisted reproduction were referred to as "test tube babies," and today most people do not think twice about differences between babies conceived "naturally" or via assisted reproduction. 193 Similarly, it is possible that egg freezing may become a much more commonplace path to reproduction. However, it is not there yet, and this article attempts to highlight many of the issues that need to be addressed before we embrace the promise of egg freezing as fertility insurance.
